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LAURENT MANDERIEUX'S TALK

Thank you, very much it is a pleasure and honor to be with all of you today to discuss a topic which the law tries to give a reply which is emotional, but also practical for some 300 million people.  We saw thanks to the presentation of Piero just before me that access to books can be made thanks to the positive efforts of the profession, of the editors, of technicians and can also be made thanks to investment of course.  Now we'll try to concentrate on another approach of the same story in a way.  How can we facilitate access to 300 million books thanks to law and that has the duty given to me by the organizers.  The issue is that it is considered by the world union that only five percent of the books are available to blind and visually impaired people in the world, five percent of the whole literature, which means that 95% of publications are out of reach for blind and visually impaired people, so this is still an awful figure.  What Piero Attanasio show us that we have made progress, 35%, which is not off, but it is a huge advancement compared to the whole bunch of literature.  As such, we need an effort and we need to encourage governments to change the situation and this is why pressure, not from goodwill governments, but pressure mostly from the world blind union and those fights for the rights of the disabled a conference was convened in June 2013 in Morocco.  Nothing special about Morocco but this is where it took place.  A treaty was adopted to facilitate access to published work for persons who are blind, visually impaired or otherwise print disabled.  The notion of access is the key issue.  Why access?  We've always known for those who are interested in facilitating access to our visually impaired people that there were many problems.  Reading the book and taking the book in your hands is sometimes not technically feasible, and now, there is an issue linked to access, thanks to digitalization, we have access to marvelous technologies that help the visually impaired but at the same time those who control the new formats of the book including the e‑books may thanks to technological protection measure, may have ‑‑ on the access to the e‑book and to us.  This things a question of human rights after all, article 27 of the universal declaration of human rights guarantees the right of access to the public and guarantees at the rights of those who produce new knowledge to have rights, so a balance which is fair, a balance that represents the right, the interests in this case of a minority, a small minority five percent of mankind, but still a balance which has to fully respect the rights that are also human rights.  In this very context, the fact that the technological protection measures do block the access or give the key of the access to those who publish the books is a problem not only for visually impaired people, but also those who support the communities in general.  That means, of course, association, entities helping the visually impaired but also libraries.  I was very happy in the early presentations today that the issue of copyright in libraries and the issues of the single contacts that they have to pass with publishers may be interesting to explore.  Indeed librarians face a new problem they cannot because of the use of digitalization, they cannot e‑mail access for the books for the categories will have special rights and this is a major impairment at international level, the objective of the Marrakesh Treaty is to solve this by offering a solution.  The treaty is the result of the world blind union to have an arrangement and we shall discuss it very briefly of course we are not going to do a class of law today of course we are at a seminar summarizing it's provisions, but I wish to mention that two years and a half after it's conclusion in June 2013, only eleven countries are part of it.  This is something really strange because after all a push from the world blind union, the European union, United States of America, Canada, Scandinavian countries made ‑‑ saying this was important for the visually impaired to have an instrument, but our countries have done nothing yet in this very sense.  If we read the list of countries who have ratified the treaty, we can be quite surprised.  There are only 11.  India, a major book publisher no doubt.  El Salvador, united Arab emeritas, Uruguay, Paraguay, Singapore, Argentina is a big book publisher, Mexico, republic of Korea.  After all only three countries are present and these are India, Argentina and Mexico and that is not much.  So the efforts are vain, should they be forgotten?  No because of the treaty of fair solutions that help not only the visual impaired but also the librarians and the groups among editors in supporting their efforts to make a better world, to make a world which is marked fair and which idea doesn't harm the economic benefits of those who hold copyrights.  So what does the Marrakesh Treaty propose?  It proposes two things, making formats for visually impaired people for accessible in the domestic market and facilitating in‑box and x‑boxes.  The beneficiaries, the target of the treaty are listed above in the slide at your left.  They are not only blind people but all those who are visually impaired or all those who have other type of disabilities connected to vision or some functions such as dyslexia, impossibility to hand a book or to hand an e‑book.  The beneficiary group is a large group.  The treaty was negotiated in other auspices of the world intellectual property organization.  They are like UNESCO and ‑‑ and WHO, an organization of the UN system, so it's in the UN since 1973 and each predecessor administers the ‑‑ convention.  It is the legitimate body to discuss copyright matters and limitations to copyright as the founder of the convention 130 years ago thinking of the issue of the blind we used the physical supports at that time by creating limitations to copyrights.  A new organization which runs it, and which by the way creates ‑‑ and this is why I showed you this slide an accessible book consortium is available online and provides information to facilities that can be used by stakeholders, so who can benefit after copyright exceptions in the digital era?  Who can get access to the benefits of the Marrakesh Treaty.  We need to stage intermediaries and we need intermediaries because even with technology they can do things they couldn't do either, but still there is a need for the intermediary.  This is called in the treaty the authorized entities.  These authorized entity, which have to be recognized by the government of their member countries may be supporting blind people, may be government institutions which perform the duty of supporting the blind and visually impaired communities, may be any other type of solutions as long as they guarantee that the act not for profit.  The big objective is that the beneficiaries of the treaty those who would serve the end users of the Marrakesh Treaty are not performing the duty for profit.  These entities to perform the duty of creating supports, creating formats that a disability person would have access to, have to respect a certain number of rules.  These rules which are strongly imposed from industrialized countries mostly the USA and Europe make the depositories to create the new formats, but at the same time make them the police men of the new format to a certain extent.  Indeed, they have the duty to ensure that the beneficiary persons and only the beneficiary persons would get the benefits of the new formats.  Why?  Because some big multinationals active in this sector are afraid that this gives a bad example.  Let's use a term which is a bit unconventional.  These organizations do not ‑‑ the right for the majority of the readers and therefore do not create a bad example that others would follow afterwards, so they have this police duties and they should not only ‑‑ they would be advised to produce new formats but they should be active in discouraging any reproduction of the formats for non‑blind and non‑visually impaired.  This is a heavy burden on this organization.  We saw today that many people are active that help visually impaired people.  These if they become authorized entities have to become to a certain extent police collaborators in order to ensure that nobody else would abuse the facility they give to the visually impaired.  They should also keep records on how they handle the accessible format copies so that it can be tracked where the copies go and they do not go to ‑‑ so this is something that we understand already that it creates a facility which is positive today.  It creates for those who benefit for our intermediaries a major burden which is policing the market of market for visually impaired people.  Still the provisions of the treaty are two‑fold, one for the domestic market and one for the international markets.  Domestic market it creates a mandatory exception to the right of production, distribution and the right of making available copyrights worked therefore in favor of a specific public our public to date.  This mandatory exception after all, reconfirmed the limitations and flexibilities that were existing in the convention, but it confirmed it to the treaties that extended the convention to the digital environment, so it reconfirms these exceptions ‑‑ it creates holes that are useful so we no what steps can be done.  Among these steps these organizations can use when they reproduce books using the mandatory exception to copyright is that they can give authorized works.  They can give copyrighted works that make them at the exposure of the visually impaired public, so that they have one copy and can make another copy for their own use.  In addition to this, the treaty establishes that companies are free to adopt or make any compensation of non‑compensation for the use of this exception, so ‑‑ formats accessible to visually impaired people.  We imagine that Austria may impose ‑‑ or we may image that Austria does not impose and considers it a limitation.  No problem.  Very, very good.  The exception also may be the exception that the authorized entities benefit may be available in two option they may access any material that exists or the authorized entities enjoying the exception only for works that are not available on a support for visually impaired people for commercial purposes, so if there is somewhere in the world a connection format though it may not be the latest one available, a connection format accessible to visually impaired people, a country may block the production of works by an authorized entity if they want to, so there are two locks that they can use.  Lock one is non‑compensation, look two exception where there is only for noncommercial purposes or when there is a work whatever it is, which is available.  These are the two options that are available.  Now, let's talk about importing and exporting.  That mean it is fluidity of the market.  The fluidity of the market is very important for the big international languages and even if we consider country like Italy which is has probably a community of readers, not talking of visually impaired readers but readers of 100 million people roughly.  The Italian publishing industry has been marvelously active in publishing and printing in other languages, so the issue is not only linked to yet my country only produces in its language.  Some publishers have been active in Italy and in particular after World War II Italian publishers had a very competitive printing industry which did not exist in other countries.  It is not just related to ‑‑ but related to marketing and the publishing family, so in‑box and x‑box ought to be considered and authorized entities can export also so created a format by visually impaired people could export, let's say not too global to neighboring country to Austria or Slovenia, it may export there and the full respect of the three step test of the convention which means that these should be only on special occasions when it is clear here for this such country that has no facility available and because the country has requested it so and has no other alternative.  This exception, the second element should be that the normal exploitation of the work be not damaged and of course the normal exploitation of the published work is never damaged in principle by a format accessible to blind people because blind people remain a small minority and it should not prejudice the legitimate interest of the right holder, so this may mean that there should be some elements or may be some elements of remuneration.  An Italian entity establishing supports in new formats may export if Italy were a member of the ‑‑ which is it is not yet ‑‑ would be able to export to other countries and this provision which is relatively simple to fulfill.  On the contrary, in terms of imports, countries are totally free to accept imports in wherever as long as they respect normal condition of copyright, so in this very case imports are guaranteed as free and exports are guaranteed of enjoying the exception as long as the test is inspected which for our Italian community today is easy to meet.  In summary, a few rules that establish exception for entities that are defined very broadly.  In summary with two possible locks to reduce the size of the exception and among that exception that enforces to those who handle it, the intermediaries, the authorized entities, the police duties that sometimes don't have the power to do.  Why would our countries not yet ratify such treaties, a treaty only to the benefit of our populations?  This remains a question mark as some groups less interested in this, for example, some big, big multinational companies with a worldwide dimension are these groups worried that it gives a bad example.  What is the issue at stake there?  That's one option.  The second option is that there are some possible authorized entities afraid as well of the police collaborator duties that I impose on them?  There are some elements there in some countries the authorized entities would have to re‑shape their activities, so it is sometimes too easy to put always the guilt on these big multinational companies so they may have some academic freedom, and we see that they are also publishers that ‑‑ the defensive approach that again have costed so much not only to the image but also to the wallet of the publishing interest so we cannot only hope that our countries would join the Marrakesh Treaty and joining would have an implementing legislation that details how the authorized entities would be able to work and perform their duties to serve our end users who are the visually impaired people.  This is all that I would wish to mention today in summary on this very topic.  I am at your disposal for any question that you may have and I really hope at the end of this day we could also adopt a formal recommendation supporting adoption in all other countries of the Marrakesh Treaty.  Thank you.  (Applause).
>> He has a question.  Would you like the microphone?
>> It's less a question than some comments and pointing to the very practical things related to the treaty especially pointing to the AB consortium.  If the Marrakesh Treaty is ratified books can be exchanged over national borders and that is something very new to copyright law, I think because copyright is very territory‑based law in principle, I think.  A problem, you know the libraries for the blind are traditionally those organizations that produce books for blind and visually impaired people, so we have this situation and we still have it to some extent that Harry Potter or something else is produced 12 or 15 times in the UK and Canada and New Zealand and Australia and I don't know where else, but here comes in a cost thinking when you produce as a library for the blind and audio book for Harry Potter, you invest 3,000 to 4,000 U.S. dollars, so if you can exchange one Harry Potter ‑‑ if you have one Harry Potter that can be exchanged in several countries you immediately save a lot of money and this is one of the reasons why it would be good to have the treaty ratified by many countries.  Eleven have so far ratified.  On the AB consortium which is an organization within ‑‑ this is a publishing rights represented ‑‑ it had three objectives, first, capacity building in developing countries because in many countries the knowledge about how to produce accessible information and books and mainly e‑books is not there, so there is a neat for capacity building.  Many countries would help with capacity building workshops, so this is capacity building mostly for developing countries, and then what is called inclusive publishing.  What is done actually by LIA in Italy but on a world level, and the third point, which is very important.  If you talk about exchange, there is still the need for practical means to do the exchange.  How do you send it by postal services or through the Internet or how does it work?  You have to upload to download, so there is a need for a system that ensures that the provision of the Marrakesh Treaty can be fulfilled in this respect, so therefore I think about 14 or 15 so‑called authorized entities in Europe and worldwide, have created together to provide a catalog of accessible books, mainly audio books in DAISY format or later on e‑pub III and this is a catalog of 250,000 accessible books that can be downloaded and up loaded by other entities in the exchange but as long as the treaty is not yet in force, we are still in the rights clearance process which is very complicate and time consuming so ratification would allow to forget about the rights clearance process and 250,000 books and more in the future would be freely exchangeable among the authorized entities.  Thank you.
